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Fiona Hyslop  The Scottish Parliament 
Cabinet Secretary for Culture, Tourism  Edinburgh 
and External Affairs EH99 1SP 
Scottish Government                                                             Direct Tel: 0131-48-5234 
 E-mail: europe@parliament.scot 
 
  
BY E-MAIL 
 

6 February 2020 
 
Dear Fiona, 
 
DRAFT CENSUS (SCOTLAND) ORDER 2020 (SSI 2020/DRAFT) 
 
Thank you for providing evidence to the Committee on the Draft Census (Scotland) 
Order 2020 on 30 January. 
 
Guidance for the sex question in the 2021 Census 
  
As you will be aware, the Committee has expressed interest in the guidance that will 
accompany the 2021 Census. The Committee understands that the accompanying 
guidance is not a legal document, but rather that it is being developed to assist the 
Scottish population to complete the census form.   
 
The NRS shared draft proposals for the guidance with the Committee in September 
2019. This contained two options for the sex question; one of which reflects the current 
legal position (entitled “alternative proposed guidance”), and another which advises 
respondents that sex can be selected on a self-identification basis (entitled “current 
proposed guidance”).  The Committee understands that these guidance options were 
subsequently used by ScotCen to undertake testing. 
 
Following completion of this testing, the NRS recommended self-identification as the 
basis of the guidance which would accompany the sex question in December 2019. In 
our evidence session with the NRS on 9 January 2020, the NRS suggested, when 
questioned by Annabelle Ewing MSP, that the wording of the guidance was not 
finalised. For this reason, the Committee wrote to you on 16 January asking to see a 
substantive version of the guidance when the Census Order was laid. It is the 
Committee’s understanding from your letter dated 29 January that the guidance on the 
sex question is yet to be finalised, as you note that— 
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“The recent Census rehearsal included the question guidance as it had been 
developed at that point, and that was shared with the Committee in September 
2019. Stakeholders have helped NRS in the development of the guidance 
across a number of questions to ensure it reflects the correct language, and 
that it will gather the data required. This is an ongoing process until the final 
version is agreed by the end of summer this year.” 

 
The Committee regrets that there was not greater clarity forthcoming regarding the 
guidance. As the guidance on the sex question is yet to be finalised, the Committee 
would welcome the Cabinet Secretary giving further consideration to this matter. 
 
Legal Status of the guidance to the sex question in the 2021 census 
 
The Committee has sought clarification from the NRS and the Scottish Government 
about the interaction between census legislation and the Equality Act 2010, as well as 
how this instrument relates to the ongoing consultation on the draft Gender 
Recognition Reform Bill. 
 
The Scottish Government told the Committee in the evidence session on 12 
September that, unlike the Equality Act 2010, the primary and secondary census 
legislation do not create any legal rights or obligations, when it noted that— 
  

“The census…does not arbitrate between the rights and obligations of 
particular parties in particular circumstances. It generates data for a wide range 
of needs.”1 

  
In addition, the Scottish Government has stated that the rights and duties created 
under the Equality Act 2010 are not affected by this secondary legislation, noting 
that— 
 

“The [Equality] act is not being modified and nobody’s rights or duties will be 
changed as a result of what is being done in the census. There is no suggestion 
that what is being done relates to reserved matters in the [Equality] Act, or that 
it would be outwith the powers of this Parliament to make the provision that is 
proposed in the draft order.”2 
 

Given these comments, the Committee recommends that the status of the guidance 
is made clear to respondents. Specifically, the Committee would welcome additional 
text being added to the guidance on the sex question to clarify that the guidance has 
no legal status. 
 
The Committee would welcome your continued, constructive engagement with 
individual Members ahead of the Committee formally voting on this instrument within 
the 40-day deadline. 
 
  

                                            
1  Culture, Tourism, Europe and External Affairs Committee. Official Report. 12 September 2019. Col 20. 
2  Culture, Tourism, Europe and External Affairs Committee. Official Report. 12 September 2019. Col 22. 
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Yours sincerely, 
 
 
Joan McAlpine 
Convener 
Culture, Tourism, Europe and External Affairs Committee 
 


